Re: Comments on H.F. 573 (2005)


HF 573 is a bill that changes existing Minnesota Statutes affecting public schools and public libraries.  The bill removes the option of “other effective methods” to prevent access by children under age 18 to online materials that is obscene, child pornography, or otherwise harmful to minors under state and federal law.  Instead of this discretion, the bill requires “software filtering or blocking technology.”


As introduced, the bill does not identify any need for this restriction, seems redundant to existing federal legislation, may not meet constitutional tests in Minnesota, places unwarranted restrictions on public school district boards and public library boards and officials, and may be problematic to implement.


No need for this restriction:  The bill infers at least three presumptions.  1) Children are in danger of encountering obscenity, child pornography, or other harmful materials under the present system.  2) Schools and public libraries are not competent to determine the effective methods that they may choose to use to protect children as required.  3) Software filtering or blocking technology are more effective than other effective means the school or public library may employ.  In view that none of these assumptions has been demonstrated to any effect, the bill is excessive and patently unnecessary.


Redundancy to federal law: The bill is parallel to the provisions of the Children’s Internet Protection Act, 2000, (CIPA) already existing and in force.  That federal law requires use of filtering software by schools—whether public or private—and public libraries under two federal funding mechanisms.  The more pervasive one is the E-rate program for discounted telecommunication rates; the more limited one is the Library Services and Technology Act when those funds are used for Internet connections and use.  Almost all schools and public libraries participate in E-rate and have been required to employ filtering software.  Only those few who do not participate in E-rate or use of LSTA funding for Internet connections are outside the Act.


Constitutional tests:  After protracted litigation, the Supreme Court held that CIPA’s requirements of schools and libraries does not violate the First Amendment rights of free speech.  The decision was reached by a mix of opinions, including lengthy dissents.  The plurality decision of the court was also made on narrow grounds under a number of conditions, as follows. 

1:  In United States v. American Library Association (2003)—529 U.S.—Chief Justice Rehnquist announced the judgment and delivered an opinion, joined by O’Connor, Scalia, and Thomas.  Breyer and Kennedy delivered separate opinions, concurring in the judgment.  Stevens dissented and wrote a separate opinion; Souter dissented and wrote a separate opinion, joined by Ginsburg.  Neither schools nor school libraries were parties to the suit.  The Rehnquist opinion, therefore, pertains mostly to public libraries.  

2. Congress has wide latitude to attach conditions to the receipt of federal assistance in order to further its policy objectives.  To determine whether libraries would violate the First Amendment by employing the filtering software that CIPA requires, we must first examine the role of libraries in our society.

3a. Libraries, Rehnquist says, do not provide everything; they select.  Total access has not been part of their mission.  He quotes the following: W. Katz, Collection Development: The Selection of Materials for Libraries (1980) 6: “The librarian’s responsibility… is to separate out the gold from garbage, not to preserve everything;” F. Drury, Book Selection (1930) xi: [I]t is the aim of the selector to give the public, not everything it wants, but the best that it will read or use to advantage.”   Whether the 1930 and 1980 definitions of library service still hold in a day of broadened electronic access is not considered in Rehnquist’s definition of the public library’s role.

3b. Further, Rehnquist dismisses the argument of the District Court that public libraries constitute a public forum.  Internet access in public libraries is neither a “traditional” nor a “designated” public forum.  Nor does Internet access in a public library satisfy our definition of a “designated public forum.”  First, this resource—which did not exist until quite recently—has not “immemorially been held in trust for the use of the public and, time out of mind, … been used for purposes of assembly, communication of thoughts between citizens, and discussing public questions.”  We have “rejected the view that traditional public forum status extends beyond its historic confines.”  The doctrines surrounding traditional public forums may not be extended to situations where such history is lacking.

3c. Nor does Internet access in a public library satisfy our definition of a “designated public forum.”  To create such a forum, the government must make an affirmative choice to open up its property for use as a public forum.  “The government does not create a public forum by inaction or by permitting limited discourse, but only by intentionally opening a non-traditional forum for public discourse.”

3d. …The situation here is very different [than even a limited public forum].  A public library does not acquire Internet terminals in order to create a public forum for Web publishers to express themselves, any more than it collects books in order to provide a public forum for the authors of books to speak.  It provides Internet access, not to “encourage a diversity of views from private speakers,” but for the same reasons it offers other library resources: to facilitate research, learning, and recreational pursuits by furnishing materials of requisite and appropriate quality….  As Congress recognized, “[t]he Internet is simply another method for making information available in a school or library.”  It is “no more than a technological extension of the book stack.”

3e. These pronouncements of what a library does and does not do likely surprise many librarians and library board trustees who have embraced the increased access that the Internet provides and have adopted commensurate policies.

4a. Finally, the argument of the plurality emphasizes that no abridgement takes place because adults may request filters to be turned off   “…Assuming that … erroneous blocking presents constitutional difficulties, any such concerns are dispelled by the ease with which patrons may have the filtering software disabled.  When a patron encounters a blocked site, he need only ask a librarian to unblock it or (at least in the case of adults) disable the filter.  …Libraries have the capacity to unblock any erroneously blocked site, and the Solicitor General stated at oral argument that a ‘library may … eliminate the filtering with respect to specific sites … at the request of a patron.’  … The Solicitor General confirmed that a “librarian can, in response to a request from a patron, unblock the filtering mechanism altogether,” and further explained that a patron would not “have to explain … why he was asking a site to be unblocked or the filtering to be disabled.”  

4b. Since the ease of unblocking at user request is a condition of the constitutionality of CIPA, librarians will have to answer if in fact disabling is easy and satisfactory to patron request.  It is upon this basis that the court’s decision can be overturned.


Unwarranted restrictions:  In comparison to CIPA, the provisions of HF 573 are overbroad in regards to withholding “all state funds” from a school library, computer lab or media center (125B.15 (e)) or a public library (134.50 (e)) that is out of compliance.  Whereas, the Rehnquist decision supports the authority of Congress in regards to its spending power in specific acts—E-Rate and LSTA—these provisions are supplemental to school and library operations.


Further, the state of Minnesota does not fund school or public library operations entirely, but in conjunction with various levels of local support.  Neither does the state of Minnesota fund local library services directly but through regional public library systems.  It is not clear if all state funds would be withheld from a regional public library system when some individual public library part of a federated system was not in compliance.  Also the purpose of state aid is to move towards the extension of library service on equitable basis for all residents of a regional public library system.  Such state aid goes for a number of services, and technology aid helps to support resource sharing through region wide online catalogs joined in a statewide gateway system, and access to state funded databases, the stoppage of state fund impinges on services to other Minnesotans that are not part of an individual library’s decision.


It should also be noted that a few public libraries are not part of any regional public library system and their operations are therefore outside this law since they receive no state funds directly or indirectly.  HF573 is therefore contrary to existing state policy of some years to provide as universal access as possible through regional system linkages since it penalizes participation in regions and ignores non-participation in the extension of library access.


HF573 is also contradictory to the authority it gives to local school district boards and local library boards.  The state does not require public schools to have libraries or media centers or computer labs; those decisions are left to school boards.  Neither does it require of public libraries or regional public library systems what services it shall provide.  These matters are left to local and regional boards and authorities.


Problematic implementation:  Minnesota has a vast and intricate network of library services thanks to the linkages that the state funds.  If the punitive provisions of HF573 were to be taken on face value, they would impose great difficulties on the administrators of this network.  The denial of “all state funds” would require that any component of the network that gives aid to an offending library, also be kept abreast of where to withhold service (state aid) to them in the form of consultative services, workshop provision, interlibrary loan, reference services, and perhaps walk-in service to their publics.  The provisions of HF573 would therefore affect academic and special libraries, including state government libraries, regional public library systems, multitype library cooperation systems, MINITEX, MnLINK, and the state library agency.


I apologize for the brevity of my response, but I have tried to make it as concise as possible on an issue that is vast in its implications and more complex than the authors of the bill seem to realize.


Thank you for your consideration.

Sincerely,

Roger Sween

Roger Sween is 40-year career librarian with experience in all types of libraries and a past instructor in library and information science.

Now retired from employment, he is Vice President of the Minnesota Coalition for Intellectual Freedom.

